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February 3, 2020

Via Email and Hand Delivery

Mayor Teresa Barrett Claire Cooper

Vice Mayor D’Lynda Fischer City Clerk

Councilmember Mike Healy City of Petaluma
Councilmember Gabe Kearney 11 English St.
Councilmember Dave King Petaluma, CA 94952
Councilmember Kevin McDonnell cityclerk@ci.petaluma.ca.us
Councilmember Kathy Miller

City Council

City of Petaluma

11 English St.

Petaluma, CA 94952
tbarrett@cityofpetaluma.org
dfischer@cityofpetaluma.org
mhealy@cityofpetaluma.org
gkearney(@cityofpetaluma.org
kmcdonnell@cityofpetaluma.org
kmiller@cityofpetaluma.org
dking(@cityofpetaluma.org

Re:  Final Environmental Impact Report for the Sid Commons Apartment
Project (SCH No. 2007072041)

Dear Mayor Barrett, Vice Mayor Fischer, and Honorable Councilmembers:

I am writing on behalf of Kallie Kull and other Petaluma residents concerned about the
environmental impacts of the proposed Sid Commons Apartment Project (“Project”) and the
inadequacy of the Project’s Final Environmental Impact Report (“FEIR”). The Project
applicants Gary Johnson and Mark Johnson (collectively, “Applicant”) appealed the Petaluma
Planning Commission’s November 19, 2019 decisions denying the Applicant’s request to rezone
the northern portion of the Project site and to modify the Oak Creek Apartment Planned Unit
District (“PUD”). At the same hearing, the Planning Commission voted to recommend the
Petaluma City Council certify the FEIR for the Project.

After reviewing the FEIR together with our consultants, it is clear that the document fails
to comply with CEQA and fails to adequately analyze and mitigate the Project’s impacts.
Accordingly, because of the Project’s significant impacts on the neighborhood, the Petaluma


mailto:tbarrett@cityofpetaluma.org
mailto:dfischer@cityofpetaluma.org
mailto:mhealy@cityofpetaluma.org
mailto:gkearney@cityofpetaluma.org
mailto:kmcdonnell@cityofpetaluma.org
mailto:kmiller@cityofpetaluma.org
mailto:dking@cityofpetaluma.org
mailto:cityclerk@ci.petaluma.ca.us

Sid Commons Apartment Project
CEQA Comment

February 3, 2020

Page 2

River, and the City at large, we request that the City Council deny the Applicant’s appeal, deny
the Applicant’s request to rezone the Project site, and deny the Applicant request to modify the
Oak Creek Apartment PUD. In addition, we request the City Council not certify the FEIR, and
instead require staff make the changes discussed below, and recirculate the revised EIR for
public review and comment.

We respectfully request the City to deny the Appeal, and to decline to certify the FEIR.
Instead, we urge the City to revise and recirculate the EIR to adequately describe, analyze, and
mitigate the Project and its impacts.

PROJECT DESCRIPTION

The Project has been changed numerous times, including most recently, after the
Planning Commission rejected the Project on November 19, 2019. The project analyzed in the
DEIR was a residential development with 278 apartment units provided in multiple three-story
buildings, located directly on the Petaluma River. Primary access to the project was to be via a
proposed extension of Shasta Avenue, which would include an at-grade crossing of the railroad
tracks adjacent to the site. The project included terracing above the ordinary high-water line of
the west bank of the Petaluma River.

The project analyzed in the Final EIR differed from what was analyzed in the Draft EIR.
The project analyzed in the FEIR included 205 apartment units in two-story buildings. The FEIR
project was sited to remove residential development from the three Petaluma River Plan Corridor
management zones. The FEIR project also proposed that 10% of units would be affordable
housing. The project no longer sought to extend Shasta Avenue via an at-grade crossing, and
instead relied on Graylawn Avenue as a single access point. In addition, the FEIR project
included a dog park and a traffic calming plan. The Planning Commission considered the project
proposed in the FEIR and the FEIR itself on at a Planning Commission meeting November 19,
2019. At that meeting, the Planning Commission voted to recommend certifying the EIR, but
voted against the Project itself.

The Project has now changed again, months after the FEIR was issued. According to the
Staff Report, on January 8, 2020, the Applicant submitted a further-revised concept plan to the
City. The public was only given information about the new alternative when it was released as
an attachment to the Staff Report for the City Council meeting at which the Project seeks
approval. This essentially provided the public with less than one week to consider and comment
on the newest iteration of the Project. The Project is now different from what was analyzed in
the DEIR, the FEIR, and even from what was presented to the Planning Commission.

As currently proposed, the Project involves 180 residential units in 11 buildings, which
would all be three-story buildings, except in areas directly abutting existing single-family homes,
which would be two-story buildings. Ten percent of the units would be low-income. The Project
now includes only a single point of ingress and egress, via Graylawn Avenue. It includes a dog
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park, a children’s playground, and a traffic calming plan. Neither the DEIR nor the FEIR
analyze the Project as currently proposed.

LEGAL BACKGROUND

CEQA requires that an agency analyze the potential environmental impacts of its
proposed actions in an environmental impact report (“EIR”) (except in certain limited
circumstances). See, e.g., Pub. Res. Code § 21100. The EIR is the very heart of CEQA. Dunn-
Edwards v. BAAQMD (1992) 9 Cal.App.4th 644, 652. “The ‘foremost principle’ in interpreting
CEQA is that the Legislature intended the act to be read so as to afford the fullest possible
protection to the environment within the reasonable scope of the statutory language.”
Communities for a Better Environment v. Calif. Resources Agency (2002) 103 Cal. App. 4th 98,
109.

CEQA has two primary purposes. First, CEQA is designed to inform decision makers
and the public about the potential, significant environmental effects of a project. 14 Cal. Code
Regs. (“CEQA Guidelines”) § 15002(a)(1). “Its purpose is to inform the public and its
responsible officials of the environmental consequences of their decisions before they are made.
Thus, the EIR ‘protects not only the environment but also informed self-government.”” Citizens
of Goleta Valley v. Board of Supervisors (1990) 52 Cal. 3d 553, 564 The EIR has been described
as “an environmental ‘alarm bell’ whose purpose it is to alert the public and its responsible
officials to environmental changes before they have reached ecological points of no return.”
(Berkeley Keep Jets Over the Bay v. Bd. of Port Comm’rs. (2001) 91 Cal. App. 4th 1344, 1354
(“Berkeley Jets); County of Inyo v. Yorty (1973) 32 Cal.App.3d 795, 810)

Second, CEQA requires public agencies to avoid or reduce environmental damage when
“feasible” by requiring “environmentally superior” alternatives and all feasible mitigation
measures. 14 C.C.R. § 15002(a)(2) and (3); see also, Berkeley Jets, supra, 91 Cal. App. 4th at
pp. 1344, 1354; Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 564.
The EIR serves to provide agencies and the public with information about the environmental
impacts of a proposed project and to “identify ways that environmental damage can be avoided
or significantly reduced.” 14 C.C.R. §15002(a)(2)) If the project will have a significant effect on
the environment, the agency may approve the project only if it finds that it has “eliminated or
substantially lessened all significant effects on the environment where feasible” and that any
unavoidable significant effects on the environment are “acceptable due to overriding concerns.”
Pub. Res. Code § 21081; 14 C.C.R. § 15092(b)(2)(A) & (B). The lead agency may deem a
particular impact to be insignificant only if it produces rigorous analysis and concrete substantial
evidence justifying the finding. Kings County Farm Bureau v. City of Hanford (1990) 221
Cal.App.3d 692, 732.

While the courts review an EIR using an “abuse of discretion” standard, “the reviewing
court is not to ‘uncritically rely on every study or analysis presented by a project proponent in
support of its position. A ‘clearly inadequate or unsupported study is entitled to no judicial
deference.’” Berkeley Jets, supra, 91 Cal. App. 4th at p. 1355 [emphasis added] [quoting Laurel
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Heights Improvement Assn. v. Regents of University of California (1988) 47 Cal. 3d 376, 391
409, fn. 12]. As the court stated in Berkeley Jets, “A prejudicial abuse of discretion occurs ‘if the
failure to include relevant information precludes informed decisionmaking and informed public
participation, thereby thwarting the statutory goals of the EIR process.”” Berkley Jets, supra, 91
Cal. App. 4th at p. 1355. More recently, the California Supreme Court has emphasized that:

When reviewing whether a discussion is sufficient to satisfy CEQA, a court must
be satisfied that the EIR (1) includes sufficient detail to enable those who did not
participate in its preparation to understand and to consider meaningfully the issues
the proposed project raises [citation omitted], and (2) makes a reasonable effort to
substantively connect a project's air quality impacts to likely health consequences.

Sierra Club v. Cty. of Fresno (2018) 6 Cal.5th 502, 510 (2018), citing Laurel Heights
Improvement Assn. v. Regents of University of California (1988) 47 Cal.3d 376, 405. “Whether
or not the alleged inadequacy is the complete omission of a required discussion or a patently
inadequate one-paragraph discussion devoid of analysis, the reviewing court must decide
whether the EIR serves its purpose as an informational document.” Sierra Club v. Cty. of Fresno,
6 Cal.5th at 516. Although an agency has discretion to decide the manner of discussing
potentially significant effects in an EIR, “a reviewing court must determine whether the
discussion of a potentially significant effect is sufficient or insufficient, i.e., whether the EIR
comports with its intended function of including ‘detail sufficient to enable those who did not
participate in its preparation to understand and to consider meaningfully the issues raised by the
proposed project.”” 6 Cal.5th at 516, citing Bakersfield Citizens for Local Control v. City of
Bakersfield (2004) 124 Cal.App.4th 1184, 1197, 22 Cal.Rptr.3d 203 (Bakersfield ). As the Court
emphasized:

[W]hether a description of an environmental impact is insufficient because it
lacks analysis or omits the magnitude of the impact is not a substantial evidence
question. A conclusory discussion of an environmental impact that an EIR deems
significant can be determined by a court to be inadequate as an informational
document without reference to substantial evidence.

Sierra Club v. Cty. of Fresno, 6 Cal.5th at 514.
ANALYSIS

. THE PROPOSED PROJECT CANNOT BE APPROVED BECAUSE IT WAS
NEVER ANALYZED IN A CEQA DOCUMENT.

Approval of the 2020 Project, with 180 residential units in mostly three-story buildings,
would violate CEQA because it differs from the projects analyzed in the Draft EIR and the Final
EIR. Only in January 2020, months after the Final EIR was released, did the Applicant introduce
a new alternative. Making matters worse, the public was only given information about the new
alternative when it was released as an attachment to the Staff Report for the City Council
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meeting at which the Project seeks approval. This essentially provided the public with less than
one week to consider and comment on the newest iteration of the Project. The City would
violate CEQA by approving a project that was never introduced, discussed, or analyzed in an a
CEQA document

A. The FEIR Violates CEQA Because it Does Not Contain an “Accurate, Stable
and Finite” Project Description Thereby Precluding Informed Decision
Making and Informed Public Participation.

“An accurate, stable and finite project description is the sine qua non of an informative
and legally adequate EIR.” County of Inyo v. City of Los Angeles (1977) 71 Cal.App.3d 185,
192. This requirement stems from the essential nature of informed public participation in the
CEQA process. The courts “have recognized that a project description that gives conflicting
signals to decision makers and the public about the nature and scope of the project is
fundamentally inadequate and misleading.” Citizens for a Sustainable Treasure Island v. City
and County of San Francisco (2014) 227 Cal.App.4th 1036, 1052 (Treasure Island). “Only
through an accurate view of the project may affected outsiders and public decision-makers
balance the proposal's benefit against its environmental cost, consider mitigation measures,
assess the advantage of terminating the proposal (i.e., the ‘no project’ alternative), and weigh
other alternatives in the balance.” Id.

CEQA prohibits the type of ever-shifting project that occurred here. In County of Inyo,
an EIR initially described a Los Angeles water department’s project as a 51-cubic-feet-per-
second increase in pumping water, while other sections of the report analyzed a project of much
greater scope, including higher rates of pumping and the installation of infrastructure needed to
deliver water to Los Angeles. County of Inyo v. City of Los Angeles (1977) 71 Cal.App.3d 185,
189-90. The court acknowledged the EIR had adequately describe the project’s environmental
impacts generally, but it found that “[t]he incessant shifts among different project descriptions do
vitiate the city’s EIR process as a vehicle for intelligent public participation.” Id. at 197.
Accordingly, the court held that the EIR was insufficient to meet the city’s duty under CEQA.
Id. at 205. “A curtailed, enigmatic or unstable project description draws a red herring across the
path of public input.” Id. at 198.

The court came to the same conclusion in Washoe Meadows Cmty. v. Dep't of Parks &
Recreation (2017) 17 Cal. App. 5th 277, 288 (Washoe Meadows). In that case, the court
evaluated a DEIR prepared by the California Department of Parks and Recreation which
described five different alternatives for a project, including an existing 18-hole golf course, to
reduce sediment discharge from the Upper Truckee River into Lake Tahoe. Id. at 283. The
DEIR did not identify a preferred alternative but instead proposed that, after comments had been
received on the DEIR, the Department would identify the preferred alternative in the FEIR to
“determine which alternative or combinations of features from multiple alternatives will become
the preferred alternative.” Id. at 283.
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In the FEIR, the Department identified “[a] refined version of Alternative 2” as the
preferred alternative. The FEIR stated:

The Preferred Alternative plan is conceptual, and acreages have been modified
from the description of Alternative 2 in the [DEIR] [sic] to further address public
access issues . . . The final design may reflect modifications to project features
made as a result of the normal design refinement process. . . Minor modifications
presented below do not require recirculation of the EIR because these
modifications do not change any significance conclusions presented in the
[DEIR] [sic].

Id. at 284. The Department subsequently certified the FEIR. Id. at 283-84. The petitioners
sought to set aside the approval of the project because, inter alia, the DEIR did not contain an
“accurate, final and stable” project description. Id. at 285.

The court agreed with petitioners, that “for a project to be stable, the DEIR, the FEIR,
and the final approval must describe substantially the same project.” Washoe, 17 Cal.App.5th
at 288 [emphasis added]. Notably, that the DEIR had a thorough analysis of the environmental
impacts of Alternative 2 did not alter the court’s analysis because the revised version of
Alternative 2 ultimately described in the FEIR and adopted by the agency was different than the
Alternative 2 in the DEIR. The court held, “an agency’s failure to propose a stable project is not
confined to ‘the informative quality of the EIR’s environmental forecasts.’” Id. [quoting County
of Inyo, 71 Cal.App.3d at 197].) The court further explained:

Rather, inconsistencies in a project’s description, or (as here) the failure to
identify or select any project at all, impairs the public’s right and ability to
participate in the environmental review process. A description of a broad range
of possible projects, rather than a preferred or actual project, presents the public
with a moving target and requires a commenter to offer input on a wide range of
alternatives that may not be in any way germane to the project ultimately
approved.

Id. [emphasis added].

Here, as in Washoe and County of Inyo, the City failed to provide an “accurate, stable,
and finite” project. Washoe, 17 Cal.App.5th at 287; County of Inyo, 71 Cal.App.3d at 193.
Instead, the projects proposed, described, and analyzed in the DEIR, the FEIR, and now
proposed for approval are all different. Since the current proposal is an amended version of
various alternatives in the DEIR and FEIR, but was not itself an alternative, and was never
subject to a formal comment period, such “conflicting signals to decision makers and the public
about the nature and scope of the project” render the CEQA process “fundamentally inadequate
and misleading.” Treasure Island, 277 Cal.App.4th at 1052. Just as in Washoe, where no
proposed project was settled on during the EIR process, and County of Inyo, where the adopted
final project differed significantly from the proposed project in the EIR, the CEQA process here
“present[ed] the public with a moving target” which ultimately “impair[ed] the public’s right and
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ability to participate in the environmental review process.” Washoe, 17 Cal.App.5th at 288.

The Project description has shifted dramatically, including as recently as a week ago.
Because the Project now before the City Council was never analyzed in the DEIR or the FEIR,
the public was precluded from being able to meaningfully participate in the environmental
review process.

B. Analysis of Alternatives with Greater Environmental Impacts than the
Currently Proposed Project does not remedy the Inconsistency Between the
Proposed Project and the CEQA Documents.

In the Staff Report, City Staff claim that there is no problem presenting an entirely new
project description after the FEIR is released because “[t]he revised plan continued to be
consistent with the range of alternatives evaluated by the EIR.” Staff Report, p. 1. Any
discussion of environmental impacts of alternatives in the DEIR or FEIR that may be consistent
with the Project are irrelevant. In County of Inyo, the court notes that “the informative quality of
the EIR environmental forecasts [were] not affected by the ill-conceived, initial project
description” did not alter the court’s conclusion that the inconsistency between the proposed
project and the CEQA documents failed to define a stable and finite project. County of Inyo, 71
Cal.App.3d at 197, 199 [“The defined project and not some other project must be the EIR’s bona
fide subject.”]. As discussed above, the court in Washoe reiterated that the adequacy of the
analysis of a project’s environmental impacts is inconsequential to determining whether an
agency has complied with CEQA’s informational requirements because “an agency’s failure to
propose a stable project is not confined to ‘the informative quality of the EIR’s environmental
forecasts.”” Washoe, 17 Cal.App.5th at 288 [quoting County of Inyo, 71 Cal.App.3d at 197].

Just last year, in Stopthemillenniumhollywood.com v. City of Los Angeles (2019) 39 Cal.
App. 5th 1, 18, review denied (Nov. 26, 2019) the court rejected this same argument. In that
case, the city of Los Angeles argued that an EIR for a mixed-use development complied with
CEQA. Specifically, the City argued that “so long as the worse-case-scenario environmental
effects have been assumed, analyzed, and mitigated, and so long as no development takes place
that exceeds those mitigation measures, CEQA's purpose has been fully satisfied.”
Stopthemillenniumhollywood.com, 39 Cal.App.5th at 18. The appellate court rejected this
argument. “CEQAs purposes go beyond an evaluation of theoretical environmental impacts. ‘If
an EIR fails to include relevant information and precludes informed decisionmaking and public
participation, the goals of CEQA are thwarted and a prejudicial abuse of discretion has
occurred.”” Stopthemillenniumhollywood.com, 39 Cal.App.5th at 18 (quoting Save Our
Peninsula Committee v. Monterey County Bd. of Supervisors (2001) 87 Cal.App.4th 99, 128).

The City cannot rely on the DEIR or FEIR’s environmental analysis of various
alternatives to justify the adoption of the new Project where the DEIR and FEIR made no
mention of such a project, even if the alternatives analyzed would have greater environmental
impacts. The City must prepare a revised EIR that analyzes the newly-proposed Project, and
circulate the revised EIR for public review and comment.
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1. THERE IS SUBSTANTIAL EVIDENCE THAT THE PROJECT WILL HAVE
SIGNIFICANT INDOOR AIR QUALITY IMPACTS.

One component of an air quality impact analysis under CEQA is evaluating the health
risk impacts of toxic air contaminant (“TACs”) emissions contributed by a proposed project as
well as cumulatively with other nearby TAC sources. Certified Industrial Hygienist, Francis
“Bud” Offermann, PE, CIH, has conducted a review of the Project, the CEQA Analysis, and
relevant appendices regarding the Project’s indoor air emissions. Offermann Comment, attached
hereto as Exhibit A. Mr. Offermann is one of the world’s leading experts on indoor air quality
and has published extensively on the topic. As discussed below and set forth in Mr. Offermann’s
comments, the Project’s emissions of formaldehyde to air will result in very significant cancer
risks to future residents. The FEIR violates CEQA because it fails to analyze this potentially
significant impact.

Formaldehyde is a known human carcinogen. Many composite wood products typically
used in modern home construction contain formaldehyde-based glues which off-gas
formaldehyde over a very long time period. Mr. Offermann explains, “The primary source of
formaldehyde indoors is composite wood products manufactured with urea-formaldehyde resins,
such as plywood, medium density fiberboard, and particle board. These materials are commonly
used in residential building construction for flooring, cabinetry, baseboards, window shades,
interior doors, and window and door trims.” Offerman, pp. 2-3.

The Bay Area Air Quality Management District (“BAAQMD”) has set its CEQA
significance threshold for airborne cancer risk at 10 excess cases of cancer per million people.
According to Mr. Offermann, even if the Project uses modern “CARB-compliant” materials,
there is a fair argument that residents of the Project will be exposed to a cancer risk from
formaldehyde of 112 per million. Offermann, p. 4. This level is more than eleven times above
the CEQA significance threshold. Id. Mr. Offermann concludes that this significant
environmental impact should be analyzed in an EIR and mitigation measures should be imposed
to reduce the risk of formaldehyde exposure.

When a Project exceeds a duly adopted CEQA significance threshold, as here, this alone
establishes a fair argument that the project will have a significant adverse environmental impact
and an EIR is required. Indeed, in many instances, such air quality thresholds are the only
criteria reviewed and treated as dispositive in evaluating the significance of a project’s air quality
impacts. See, e.g. Schenck v. County of Sonoma (2011) 198 Cal.App.4th 949, 960 (County
applies BAAQMD’s “published CEQA quantitative criteria” and “threshold level of cumulative
significance”). See also Communities for a Better Environment v. California Resources Agency
(2002) 103 Cal.App.4th 98, 110-111 (“A ‘threshold of significance’ for a given environmental
effect is simply that level at which the lead agency finds the effects of the project to be
significant”). The California Supreme Court made clear the substantial importance that an air
district significance threshold plays in providing substantial evidence of a significant adverse
impact. Communities for a Better Environment v. South Coast Air Quality Management Dist.
(2010) 48 Cal.4th 310, 327 (“As the [South Coast Air Quality Management] District’s
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established significance threshold for NOx is 55 pounds per day, these estimates [of NOx
emissions of 201 to 456 pounds per day] constitute substantial evidence supporting a fair
argument for a significant adverse impact”). Since expert evidence demonstrates that the Project
will exceed the BAAQMD’s CEQA significance threshold, there is a fair argument that the
Project will have significant impact that must be analyzed in the EIR.

Mr. Offermann also notes that the high cancer risk that may be posed by the Project’s
indoor air emissions likely will be exacerbated by the additional cancer risk that exists as a result
of the Project’s location near roads with moderate to high traffic (e.g. Highway 101/116,
Petaluma Boulevard, etc.) as well as being located only feet away from an active railroad track.
Id. at 11. Making matters worse, the Project is also located in the San Francisco Bay Area Air
Basin, which is a State and Federal non-attainment for PM 2.5. Id. at 12. An analysis must be
conducted to determine the cumulative health impacts to new residence of the Project.

Another factor impacting indoor air quality is outdoor air ventilation rates. Offermann, p.
11. As Mr. Offermann explains, “[o]utdoor air ventilation is a very important factor influencing
the indoor concentrations of air contaminants, as it is the primary removal mechanism of all
indoor air generated air contaminants. Lower outdoor air exchange rates cause indoor generated
air contaminants to accumulate to higher indoor air concentrations.” Id. As a result of the
Project’s location so close to the SMART rail line, windows will likely be kept closed to control
the exterior noise. As a result of the high outdoor noise levels, Mr. Offermann notes that the
“there needs to be a mechanical outdoor air ventilation systems so that the windows may be kept
closed at the occupant’s discretion to control exterior noise within building interiors.”
Offermann, p. 10.

The failure of the CEQA Analysis to address the Project’s formaldehyde emissions is
contrary to California Supreme Court decision in California Building Industry Ass’n v. Bay Area
Air Quality Mgmt. Dist. (2015) 62 Cal.4th 369, 386 (“CBIA™). In that case, the Supreme Court
expressly holds that potential adverse impacts to future users and residents from pollution
generated by a proposed project must be addressed under CEQA. At issue in CBIA was whether
the Air District could enact CEQA guidelines that advised lead agencies that they must analyze
the impacts of adjacent environmental conditions on a project. The Supreme Court held that
CEQA does not generally require lead agencies to consider the environment’s effects on a
project. CBIA, 62 Cal.4th at 800-801. However, to the extent a project may exacerbate existing
environmental conditions at or near a project site, those would still have to be considered
pursuant to CEQA. Id. at 801. In so holding, the Court expressly held that CEQA’s statutory
language required lead agencies to disclose and analyze “impacts on a project’s users or
residents that arise from the project’s effects on the environment.” (Id. at 800 (emphasis
added).)

The carcinogenic formaldehyde emissions identified by Mr. Offermann are not an
existing environmental condition. Those emissions to the air will be from the Project. People will
be residing in and using the Project once it is built and begins emitting formaldehyde. Once built,
the Project will begin to emit formaldehyde at levels that pose significant health risks. The
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Supreme Court in CBIA expressly finds that this type of air emission and health impact by the
project on the environment and a “project’s users and residents” must be addressed in the CEQA
process.

The Supreme Court’s reasoning is well-grounded in CEQA’s statutory language. CEQA
expressly includes a project’s effects on human beings as an effect on the environment that must
be addressed in an environmental review. “Section 21083(b)(3)’s express language, for example,
requires a finding of a ‘significant effect on the environment’ (§ 21083(b)) whenever the
‘environmental effects of a project will cause substantial adverse effects on human beings, either
directly or indirectly.”” (CBIA, 62 Cal.4th at 800 (emphasis in original.) Likewise, “the
Legislature has made clear—in declarations accompanying CEQA’s enactment—that public
health and safety are of great importance in the statutory scheme.” (Id., citing e.g., §§ 21000,
subds. (b), (c), (d), (g), 21001, subds. (b), (d).) It goes without saying that the hundreds of future
residents at the Project are human beings and the health and safety of those residents is as
important to CEQA’s safeguards as nearby residents currently living adjacent to the Project site.

A revised EIR is necessary to analyze, disclose, and mitigate this significant impact.

I11.  THE EIR FAILS TO ANALYZE PUBLIC SAFETY IMPACTS IN CASE OF AN
EVACUATION.

The EIR fails to address the potential impact to public safety as a result of the Project’s
increased traffic in the event that an evacuation is necessary. Attached hereto as Exhibit B are
the expert comments of Professor Thomas Cova, who is an expert is evacuations, and whose
studies involve the nexus of hazards, transportation, and geographic information science. See
Cova CV, attached hereto as Exhibit B. Professor Cova concludes that the additional vehicles
that would need to evacuate onto Payran Avenue as a result of the Project may create a
significant public safety impact.

The Project site is bounded by the Petaluma River on the east and the railway on the
west. The current iteration of the Project eliminates the extension of Shasta Avenue over the
SMART railroad tracks, with an at-grade crossing, which was analyzed in the DEIR. DEIR, p.
3-19. Instead, the iteration of the Project analyzed in the FEIR, as well as the iteration currently
being proposed for approval, includes only a single point of ingress and egress, which is via
Graylawn Avenue.
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A number of hazardous events may result in an evacuation, including flooding along the
Petaluma River, earthquakes, fire, or a railway hazardous materials spill, among others. Id. In
the event of an evacuation, all future residents of the Project must exit the site onto Graylawn
Avenue, and then either continue straight on Graylawn to Payran Street or turn left onto Jess
Avenue which then connects to Payran Street. In an emergency, the addition of 1,591 cars trying
to turn onto Payran Street could have a significant impact on public safety. Because this issue
was never analyzed in the EIR, a revised EIR must be prepared to address this potentially
significant impact. into this

As Professor Cova explains, “[a]ll households north of Cedar Grove Park/Rocca Dr. up to
and including Oak Creek Apartments share these same two exits. Payran Street therefore
constitutes a bottleneck if this area was evacuated.” Cova Comment, p. 1; see Figure 1, above.
The hundreds of new residents and 1,591 cars created by the Project would be in addition to the
“more than two hundred existing households in this community which could generate over four
hundred vehicles during an evacuation.” ld. Making matters worse, all of these cars would be
“in addition to any traffic already using Payran Street as an evacuation route and community
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connector.” 1d.

The increased traffic caused by the Project, combined with the proposal for the Project to
have only a single point of egress, may create a significant public safety impact. Professor Cova
concludes that “[b]ecause of this community’s unusually constrained egress, additional homes in
this area could compromise public safety, and further study of the impact of additional
development should be conducted.” 1d. The EIR never addresses this potentially significant and
dangerous impact. Professor Cova’s expert opinion constitutes substantial evidence that the
Project may have a significant public safety impact that has not been analyzed in the EIR.

The City has a duty to investigate issues relating to a project’s potential environmental
impacts. See County Sanitation Dist. No. 2 v. County of Kern, (2005) 127 Cal.App.4th 1544,
1597-98. (“[U]nder CEQA, the lead agency bears a burden to investigate potential
environmental impacts.”). “If the local agency has failed to study an area of possible
environmental impact, a fair argument may be based on the limited facts in the record.
Deficiencies in the record may actually enlarge the scope of fair argument by lending a logical
plausibility to a wider range of inferences.” Sundstrom v. County of Mendocino (1988) 202
Cal.App.3d 296, 311. Given the lack of analysis conducted by the City on the public safety risks
posed by the Project’s increased traffic in the event of an emergency, the increased traffic from
the Project may pose a significant public safety risk. As a result, the City must revise and
recirculate the EIR to include an analysis and discussion which discloses and analyzes the public
safety risks that the Project’s increased traffic and single point of egress may have on the current
and future residents, and identify appropriate mitigation measures.

IV. THEEIRFAILS TO ESTABLISH A BASELINE SUPPORTED BY
SUBSTANTIAL EVIDENCE.

Every CEQA document must start from a “baseline” assumption. The CEQA “baseline”
is the set of environmental conditions against which to compare a project’s anticipated impacts.
Communities for a Better Environment v. So Coast Air Qual. Mgmnt. Dist. (2010) 48 Cal. 4th
310, 321. Section 15125(a) of the CEQA Guidelines (14 C.C.R., § 15125(a)) states in pertinent
part that a lead agency’s environmental review under CEQA:

“...must include a description of the physical environmental conditions in the vicinity of
the project, as they exist at the time [environmental analysis] is commenced, from both a
local and regional perspective. This environmental setting will normally constitute the
baseline physical conditions by which a Lead Agency determines whether an impact is
significant.”

See, Save Our Peninsula Committee v. County of Monterey (2001) 87 Cal.App.4th 99, 124-125
(“Save Our Peninsula”). As the court of appeal has explained, “the impacts of the project must
be measured against the ‘real conditions on the ground.”” Save Our Peninsula, 87 Cal. App.4th

99, 121-123.
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Here, the EIR fails to establish a baseline for impacts to special-status species or
wetlands.

A. The EIR Fails to Establish an Accurate Baseline for the Project’s Biological
Resources.

The EIR fails to establish an environmental baseline for special-status species or support
its findings and conclusions regarding the Project’s impacts on special status species with
substantial evidence. The EIR’s analysis, mitigation, and conclusions related to the Project’s
impacts on special-status species are based entirely on a report prepared in 2004, which itself
was based on a single site visit nearly 20 year ago, in 2001.

The “Special Status Species Report,” included in the DEIR as Appendix 6A, was
prepared by Wetlands Research Associates, Inc (“WRA”) in March of 2004. According to that
report, the onsite assessment for special status species was conducted three years before, on May
22,2001. DEIR, App. 6A, p. 3. In addition to being out of date, the Report admits a major
shortcoming, that “[t]iming of this assessment prevented the identification of special status plant
species...” 1d. at 4. Without a biologist conducting a site visit to look for special-status species
anytime in the last 20 years, an accurate baseline has not been established, and the EIR’s
conclusions regarding special status species are not supported by substantial evidence.

B. There EIR fails to establish an accurate baseline from which to Analyze or
Mitigation Impacts Related to Wetlands.

A wetland assessment was conducted by the City’s consultant, WRA, in 2012, and
confirmed by the US Army Corps of Engineers in 2013. DEIR, p. 6-11. “The jurisdictional
delineation is based on the conditions of the site as verified during the field investigation of
September 26, 2012.” Id. The DEIR itself admits that the jurisdictional delineation expired five
years after the date of the field investigation, on September 26, 2017. As Ms. Kull explained in
her expert comments, this wetland delineation ““is outdated and cannot be used for calculation of
area impacts to wetlands or area of mitigation for temporary/permanent loss of wetlands.” Kull,
p. 6.

In response to comments, the FEIR says that the wetland delineation was reconfirmed by
the Army Corps of Engineers in January 2019. FEIR, p. 4-39. But that confirmation was an
office exercise, made without a representative from the Corps conducting a site visit. See Kull,
p. 6. This confirmation does not constitute substantial evidence to support the EIR’s findings
regarding wetland impacts.

CEQA findings must be supported by substantial evidence, which includes “facts,
reasonable assumptions predicated upon facts, and expert opinion supported by facts.” 14
C.C.R. § 15384(b). Substantial evidence does not include speculation or unsubstantiated
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opinion. Id. at § 15384(a). Without going to the Project site to observe soil and plant types,
water levels, and other wetland characteristics, the Corp’s 2019 recertification amounts to
nothing more than unsubstantiated opinion.

Without anyone from the Corps having been on the Project site for nearly eight years,
there is no evidence that the expired 2012 wetland delineation remains accurate. Without an
accurate wetland delineation, there is no baseline against which to measure the Project’s
significant impacts. Without knowing the extent and types of wetlands at the Project site, there
is no way to determine the extent of the Project’s impacts on wetlands. In turn, without knowing
the extent of harm to the on-site wetlands, there is no evidence to support a finding that proposed
mitigation measures adequately reduce the Project’s impacts to a level of insignificance.

V. THE EIR DOES NOT ADEQUATELY ANALYZE OR MITIGATION
BIOLOGICAL IMPACTS.

A. The EIR Fails to Disclose the Extent of the Project’s Impacts on Biological
Resources.

The EIR contains findings that, prior to implementing mitigation, the Project will have
significant impacts on special-status birds, bats, reptiles, amphibians, and fish, yet there is no
evidence of how significant those impacts may be, or the extent of necessary mitigation. This
failure stems from the fact that there have been no biological surveys on site for nearly 20 years.
The failure of the EIR to include a biological survey from the past 19 years, or even a report
prepared by a biologist, precludes informed decision making and informed public participation.

An EIR must not only identify significant impacts, but must “describe the nature and
magnitude of the adverse effect.” Cleveland Nat'l Forest Found. v. San Diego Assn. of Gov’ts
(2017) 3 Cal.5th 497, 514. “To facilitate CEQA’s informational role, the EIR must contain facts
and analysis, not just the agency’s bare conclusions or opinions.” Concerned Citizens of Costa
Mesa v. 32nd Dist. Ag. Ass’n (1986) 42 Cal.3d 929, 935. An EIR must include its underlying
technical data so that readers can evaluate its conclusions. San Franciscans for Reas. Growth v.
City & County of San Francisco (1987) 193 Cal.App.3d 1544, 1549.

The underlying data and reports relied on to support the EIR’s conclusions about special
status species are nearly two decades old. They tell us nothing about what plants and animal
species are on or near the Project site today, or use the site for foraging. Making matters worse,
the biological report that was prepared in 2004, three years after the site visit took place, admits
that “[t]iming of [the] assessment prevented the identification of special status plant species.”
DEIR, App. 6A, p. 4. In other words, there never has been a site inspection for special status
plant species. Without any survey for animal species in the last 19 years, and without have
having conducted a properly timed survey to located special status plants, there is no evidence on
which to base the EIR’s conclusions about special status plants and animals. Moreover, there is
no discussion of the extent of those potential impacts that the EIR does acknowledge, because no
effort was made to determine which special status plants and animals occur on site, and to what
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extent.

While “an evaluation of the environmental effects of a proposed project need not be
exhaustive, the sufficiency of an EIR is to be reviewed in light of what is reasonably feasible.”
14 C.C.R. § 15151. The EIR fails to meet this standard. To be reasonable, an EIR addressing
potentially significant impacts on biological resources, including critically endangered wildlife,
must be supported by documentation demonstrating that a qualified biologist conducted
necessary surveys or evaluations. The biological resource analysis is nothing more than a set of
conclusions, based on a stale site assessment that itself was inadequate and took place nearly 20
years ago.

B. There is No Evidence to Support the EIR’s Finding that the Project will not
have a Significant Impact on Special-Status Plant Species.

The DEIR concludes that the Project will not result in a significant impact on special-
status plant species. DEIR, p. 6-34. The entire analysis supporting this conclusion consists of a
single paragraph:

Potential special status plant habitats in the Project area were evaluated in 2008 and
cross-referenced with CNDDB and CNPS lists of special status plants potentially present
in the region. Based on the habitat types present and other knowledge of the site, special
status plant species were determined to have either low potential for being present, or
were determined to be not present at the Project site. Therefore, it is considered that the
potential for the Project to result in adverse impacts on special status plant species is less
than significant.

This paragraph makes clear that there is no evidence to support a finding that the Project
will not have a significant impact on special-status species. First, an on-site survey was never
conducted to determine if special-status species are or are not present at the Project site. Basing
a conclusion on general “knowledge of the site” does not constitute the substantial evidence. An
EIR must contain facts and analysis, not just an agency’s bare conclusions. Without looking for
special-status species, it is guaranteed that none will be found. A revised EIR must include an
on-site survey for special-status plant species in order to make findings regarding the Project’s
impacts.

C. There is No Evidence to Support the EIR’s Finding that Impacts on Special
Status Species will be Less-Than-Significant After Mitigation.

The absence of a more recent 2004 biological report is also fatal to the EIR’s conclusion
that after mitigation, all impacts to special-status biological resources will be less-than-
significant. “To facilitate CEQA’s informational role, the EIR must contain facts and analysis,
not just the agency’s bare conclusions or opinions ... to support the inference that the mitigation
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measures will have a quantifiable ‘substantial’ impact on reducing the adverse effects.” Sierra
Club, 6 Cal. 5th at 522; Friends of Oroville v. City of Oroville (2013) 219 Cal. App. 4th 832,
842-843 (EIR must quantify effectiveness of mitigation measures). The EIR’s mitigations of
biological impacts are not supported by the requisite facts and analysis.

For example, the DEIR finds that “there is a moderate to high potential for occurrence of
four special status bird species and raptors to occur at the Project site.” DEIR, p. 6-34. Among
other impacts, the trees along the Petaluma River onsite “could provide suitable nesting habitat,
and grasslands on the site provide suitable foraging habitat for the White-Tailed Kite, a CDFW
fully protected species.” DEIR, p. 6-34. The DEIR also concludes that the Project may impact
the California Red-Legged Frog, the Western Pond Turtle, and the Central California Coast
Steelhead DPS, Southern Green Sturgeon DPA, and the Sacramento Splittail. DEIR, 6-36 to 6-
37.

The DEIR concludes that with the implementation of mitigations measures BIO-2a, BIO-
2b, BIO-3A, BIO-3B, BIO-3C, and BIO-3D, these impacts will be mitigated to less-than-
significant. DEIR, p. 6-35, 6-39. But this conclusion is no supported by substantial evidence.
The 2004 special status species report prepared by WRA contains no discussion of what
mitigation measures would reduce the Project’s impacts below the level of significance, and
there is no other expert-prepared biological report that contains the analysis either. The EIR
contains only a bare conclusion that the Project’s impacts on biological species will be fully
mitigated with the imposition of the proposed mitigation measures. CEQA requires more.

Without more, adopting findings that the Project’s impacts on special-status species will
be mitigated to a less-than-significant level would be an abuse of discretion because the
conclusion is not supported by substantial evidence.

D. The EIR Contains No Meaningful Discussion of the Project’s Cumulative
Impacts on Biological Resources.

CEQA documents, such as the EIR, must discuss cumulative impacts, and mitigate
significant cumulative impacts. 14 C.C.R. § 15130(a). This requirement flows from CEQA
section 21083, which requires a finding that a project may have a significant effect on the
environment if “the possible effects of a project are individually limited but cumulatively
considerable. . . . ‘Cumulatively considerable’ means that the incremental effects of an individual
project are considerable when viewed in connection with the effects of past projects, the effects
of other current projects, and the effects of probable future projects.” A legally adequate
cumulative impacts analysis views a particular project over time and in conjunction with other
related past, present, and reasonably foreseeable probable future projects whose impacts might
compound or interrelate with those of the project at hand.

“Cumulative impacts” are defined as “two or more individual effects which, when
considered together, are considerable or which compound or increase other environmental
impacts.” 14 C.C.R. § 15355(a). “[I]ndividual effects may be changes resulting from a single
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project or a number of separate projects.” Id. “The cumulative impact from several projects is
the change in the environment which results from the incremental impact of the project when
added to other closely related past, present, and reasonably foreseeable probable future projects.
Cumulative impacts can result from individually minor but collectively significant projects
taking place over a period of time.” Comm. for a Better Env’t v. Cal. Resources Agency (“CBE v.
CRA”) (2002) 103 Cal.App.4th 98, 117; 14 CCR § 15355(b).

The CEQA Guidelines allow two methods for satisfying the cumulative impacts analysis
requirement: the list-of-projects approach, and the summary-of projects approach. Under either
method, the EIR must summarize the expected environmental effects of the project and related
projects, provide a reasonable analysis of the cumulative impacts, and examine reasonable
mitigation options. 14 CCR § 15130(b). The EIR’s cumulative impacts analysis does not
comply with either of these requirements.

There are numerous flaws in the EIR’s cumulative biological resources analysis. First,
the analysis is devoid of substantial evidence, and therefore fails to provide sufficient
information for the public and decision makers to evaluate cumulative impacts that may result
from approval of the Project.

The cumulative biological impacts analysis states that “[t]he area considered for
cumulative biological resource impacts is the City of Petaluma and Sonoma County.” DEIR, p.
6-70. But no information is provided about the environmental impacts of other cumulative
projects within the city or county. The EIR does not mention a single past, present, or future
project that it evaluated cumulatively with the instant Project’s biological impacts. Without any
information on what — if any — cumulative projects were considered, and what environmental
impacts those cumulative projects have, the public and decision makers lack any information on
which to assess the validity of the cumulative impacts conclusions under CEQA. Without even
the most basic information about any of the cumulative projects or their environmental impacts,
the EIR’s general cumulative impact conclusion is not supported by substantial evidence.

Second, the cumulative biological impact analysis that is included in the EIR is
inconsistent with the underlying analysis. The EIR concludes that the Project’s cumulative
biological impact will be “Less Than Significant with Mitigation.” DEIR, p. 6-70. This is
contradicted in the explanation following the conclusion, which starts by stating:

Development envisioned under the General Plan (including the Project) would
incrementally alter biological habitats in the City and contribute to a fragmentation and
loss of regional biodiversity through the incremental conversion of plant and wildlife
habitat (including special status species habitats) to human use, and thus limit the
availability and accessibility of remaining natural habitat. The General Plan 2025 EIR
found that cumulative biological impacts would be significant.

DEIR, p. 6-71.
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But then in the very next sentence, the EIR dismisses the possibility of a cumulative
impact, stating: “However, incremental project-specific impacts to oak and riparian woodlands,
and wetlands were found capable of being mitigated to less than significant.” 1d. If this is the
basis for finding the impact insignificant, it violates CEQA. The conclusion that the Project will
have no cumulative impact because each individual impact has been reduced to a less-than-
significant level relies on the exact argument CEQA’s cumulative impact analysis is meant to
protect against. The entire purpose of the cumulative impact analysis is to prevent the situation
where mitigation occurs to address project-specific impacts, without looking at the bigger
picture. This argument, applied over and over again, has resulted in major environmental
damage, and is a major reason why CEQA was enacted. CBE v. CRA, 103 Cal. App. 4th at 114.

The cumulative biological impact analysis ends by ultimately determining that the Project
will have a significant cumulative impact:

Alteration of biological habitats was identified as cumulatively considerable in the
General Plan EIR, and the Project, even though its specific impacts would be less than
significant, would still contribute to this significant cumulative impact.

The EIR must acknowledge and mitigate this significant impact. The conclusion that the
Project’s cumulative biological impact is less than significant with mitigation is not supported by
substantial evidence, or even by the EIR itself.

Finally, the EIR’s cumulative biological impact analysis violates CEQA because it does
not analyze all of the Project’s potential cumulative impacts. It only looks at whether the Project
“would contribute to the cumulative alteration of biological habitats throughout the City, and
contribute to fragmentation and loss of regional biodiversity through the incremental conversion
of plant and wildlife habitat (including special status species habitats) to residential use.” DEIR,
6-70. The EIR never discuses the Project’s potential cumulative impacts on special-status plant
and animal species, or the cumulative impacts on wetlands. The EIR’s failure to analyze these
cumulative impacts violates CEQA.

VI. THE EIR FAILS TO ANALYZE THE ENVIRONMENTAL IMPACTS OF
PROPOSED MITIGATION MEASURES.

If a mitigation measure would itself cause environmental impacts distinct from the
significant impacts caused by the project, the impacts must be discussed in the EIR. 14 CCR
15126.4(1)(1)(D). Two proposed mitigation measures will themselves cause significant impacts
that were not analyzed in the EIR.

The traffic calming plan proposed by the Applicant will create a significant impact that
has not been disclosed or analyzed in the EIR. As currently proposed, the Project now includes a
traffic calming plan to reduce the Project’s traffic impacts on Graylawn and Jess Avenues. The
traffic calming plan, which may include bulb outs, median islands, speed bumps, curb
extensions, and roundabouts. As Ms. Kull points out in her expert comments, “[bJulb outs, speed
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bumps and roundabouts would all be considered impediments to stormwater run-off in this
neighborhood. Proposed structures would be built directly on the roadway surface and interrupt
sheet flow and gutter flow in the street, causing water to back up and pool on the street,
intersections, and residential properties.” Kull, p. 4. IN part as a result of the US Army Corps of
Engineers Flood Project, which constructed ta 15-foot steel wall between the Payran
Neighborhood and the Petaluma River, during high rain events, drainage is much slower in
Project neighborhood, pooling at intersection for hours during storms. 1d. Even just a garbage
can that was left on the street can cause stormwater to back up into driveways. Id.

Compounding the problem, the culverts that drain the neighborhood are clogged with sediment.
Id.

It is Ms. Kull’s expert opinion that the proposed traffic calming plan would increase the
risk of flooding for the Payran neighborhood and its residents. Id. “Installing impediments to
run-off including bulb-outs, speed bumps or traffic circles, would be considered a hazard to
residents in the Payran neighborhood.” Id. This potentially significant impact must be analyzed
in a revised EIR.

In addition, the potential impacts to water quality from the dog park were not analyzed in
the EIR. Impacts from the dog park may arise as a result of loss or riparian habitat, impacts to
water quality from dog feces, parking and human garbage associated with the park, would all
negatively impact water quality and the riverine habitat. Kull, p. 5.

Impacts of these mitigation measures must be disclosed, analyzed, and mitigated in a
revised EIR.

VII. AB 3194 DOES NOT MANDATE PROJECT APPROVAL
A. AB 3194 Does Not Relieve the City of its Duty to Comply with CEQA.

AB 3194 explicitly states that nothing in the statute relieves a local agency of its statutory
duty to comply with CEQA. Cal. Govt. Code § 65589.5(e). This means that, before the Project
can be approved, the EIR prepared for the Project must comply with CEQA. As discussed
above, the EIR does not comply with CEQA for numerous reasons. Unless and until the EIR
comes into compliance with CEQA, City Council is prohibited from approving the Project,
regardless of AB 3194.

B. The City Council Does Not Have to Approve the Project Based on AB 3194 Because
the Project will have an Adverse Impact on Public Health and Safety that Cannot be
Mitigated.

Government Code Section 65589.5(j) states:

When a proposed housing development project complies with applicable, objective
general plan and zoning standards and criteria in effect at the time that the housing
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development project's application is determined to be complete, but the local agency
proposes to disapprove the project or to approve it upon the condition that the project be
developed at a lower density, the local agency shall base its decision regarding the
proposed housing development project upon written findings supported by substantial
evidence on the record that both of the following conditions exist:

(1) The housing development project would have a specific, adverse impact upon the
public health or safety unless the project is disapproved or approved upon the condition
that the project be developed at a lower density. As used in this paragraph, a “specific,
adverse impact” means a significant, quantifiable, direct, and unavoidable impact, based
on objective, identified written public health or safety standards, policies, or conditions as
they existed on the date the application was deemed complete.

(2) There is no feasible method to satisfactorily mitigate or avoid the adverse impact
identified pursuant to paragraph (1), other than the disapproval of the housing
development project or the approval of the project upon the condition that it be developed
at a lower density.

(4) For purposes of this section, a proposed housing development project is not
inconsistent with the applicable zoning standards and criteria, and shall not require a
rezoning, if the housing development project is consistent with the objective general plan
standards and criteria but the zoning for the project site is inconsistent with the general
plan. If the local agency has complied with paragraph (2), the local agency may require
the proposed housing development project to comply with the objective standards and
criteria of the zoning which is consistent with the general plan, however, the standards
and criteria shall be applied to facilitate and accommodate development at the density
allowed on the site by the general plan and proposed by the proposed housing
development project.

According to this section, the City may deny the Project as long as it makes written
findings, supported by a preponderance of the evidence, that the Project will have an adverse
impact on public health or safety that cannot be mitigated through other means. The City has not
yet undertaken this analysis, but must do so.

This comment, as well as those comments raised by others, can provide the evidence
needed to make the finding that the Project will have an adverse impact on public health or
safety that cannot be mitigated. Specifically, as described above, the Project will create a serious
adverse impact on public safety as a result of increased traffic in the event of an evacuation. See
Cova Comment, p. 1. Moreover, there is a significant risk to public safety stemming from the
increased flooding created by the Project, both locally and in downtown Petaluma. See, e.g.,
Kull Comment, p. 2.
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The City Council is not legally obligated to approve the Project. The City Council should
take the time to analyze and document the Project’s impacts on public health and safety. Once a
true public safety analysis has been conducted, the City Council will have the evidence necessary
to deny the Project.

VIiIl. THE PROJECT MUST BES SENT BACK TO THE PLANNING COMMISSION
FOR REVIEW.

Because the currently proposed Project was introduced after the Planning Commission’s
November 19, 2019 hearing and decision, the Project must go back to the Planning Commission
before it can be heard by the City Council.

Government Code section 65857 provides that:

The legislative body may approve, modify or disapprove the recommendation of the
planning commission; provided that any modification of the proposed ordinance or
amendment by the legislative body not previously considered by the planning
commission during its hearing, shall first be referred to the planning commission for
report and recommendation.

This provision of the Government Code is supported by Petaluma Municipal Code §
8.10.040(4), which give the City Council authority to refer a matter back to the Planning
Commission for further consideration if new or different evidence is presented on appeal. Here,
an entirely new project is being presented to the City Council on appeal. As a result, the matter
must be sent back to the Planning Commission for further review before it can be heard by City
Council. City Council must send the new Project back to the Planning Commission for its
recommendation based on the current proposal.

CONCLUSION

For the foregoing reasons, we request the City Council deny the Appeal, decline to certify
the EIR, and instead require a revised EIR to address the inadequacies described above.

Sincerely,

7
/}/ e

F/ {
Rebecca L. Davis
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WATER RESOURCES PLANNING & ENVIRONMENTAL COMPLIANCE

Rebecca L. Davis

Lozeau | Drury LLP

1939 Harrison St., Suite 150
Oakland, CA 94612

January 29, 2020

Dear Ms. Davis,

Please find attached to this letter my technical comments on the Final EIR for the proposed Sid Commons
Apartments, specifically focusing on the topics of Hydrology and Natural Resources. Thank you for
including these comments into the letter that you are preparing for the Petaluma City Council, to be sent

prior to the hearing on the Final EIR scheduled for Feb 3, 2020.

Please contact me with questions you may have on any of these items.

Best Regards,
Kallie Mawrie Kulls
Water Resources Planning & Environmental Compliance

kalliekull@gmail.com
(415) 250-7584
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Sea Level Rise- Issue with Analysis

The EIR analysis of Sea Level Rise (SLR) impacts related to the proposed project, fails to cite the source and year of data
for which the analysis is based. Additionally, the analysis is limited to the impact of Sea Level Rise on the development
itself and applies "worst case scenario" using predictions far into the future based on extreme height of Sea Level Rise.
The EIR concludes that impacts from SLR will become an issue sometime after 2100, which is contrary to recent
information available from several sources including BCDC Adapting to Rising Tides Mapping Tool for Local Communities.
The river terracing which is planned to be implemented to protect the proposed development from flooding, is shown to
raise water surface levels by 0.5ft. downtown in a 10-year storm event. The EIR is inadequate in its discussion of Sea
Level Rise and does not adequately assess cumulative impacts related to downstream flooding caused by the
development in the context of currently available Sea Level Rise scenarios. Given the challenge the City of Petaluma
already faces to combat SLR, approval of this project is ill advised and contrary to the direction the City needs to go in
terms of meeting the CA Office of Planning and Research requirements for local municipalities to plan for SLR.

Traffic Calming Plan Creates a Flooding Hazard

FEIR P 1-42: Staff recommends traffic calming plan and Appendix A conceptually discusses bulb-outs, speed bumps and
roundabouts for the traffic calming plan. Bulb outs, speed bumps and roundabouts would all be considered
impediments to stormwater run-off in this neighborhood. Proposed structures would be built directly on the roadway
surface and interrupt sheet flow and gutter flow in the street, causing water to back up and pool on the streets,
intersections and residential properties. These impacts are made worse due to the fact that the drainage in this
neighborhood is already compromised by the USACE Flood Project, which constructed a 15 ft. steel floodwall between
the Payran neighborhood and the Petaluma River. Stormwater passes through the wall in limited locations with long
distances between storm drains on the streets. During high rain events drainage is much slower in this neighborhood,
than it would be without the wall. Currently stormwater pools at intersections for hours during storms. Even garbage
cans left on the street can cause stormwater to back up into driveways. The culverts that drain the neighborhood are
also clogged with sediment and are not being cleared by the City on a regular basis (per comm. with City Engineer
1/2020). As the river continues to fill with sediment from lack of dredging, so will the culverts, increasing risk of flooding
from lack of drainage in this neighborhood.

Conclusion: Implementation of the Traffic Hazard Plan would increase risk of flooding for the Payran neighborhood and
its residents. Installing impediments to run-off including bulb-outs, speed bumps or traffic circles, would be considered a
HAZARD to the residents in the Payran neighborhood. Impacts of flooding hazards from proposed elements in the traffic
calming plan have not been considered or analyzed in the DEIR or FEIR.

Development in the Floodplain/Floodway

The proposal states that no development is planned within the various setbacks from the river (Floodway, Floodplain,
Petaluma River Corridor), however several elements of the proposed project should be considered development and be
removed from the River Floodway, Floodplain and Petaluma River Corridor. These include:

Terracing
This element should be removed from the Floodway, Floodplain, Petaluma River Corridor, as it is in direct opposition to

the Petaluma River Enhancement Plan, which calls for preservation of this reach if river. It is also in direct opposition to
the Region 2- SF Bay Regional Water Quality Control Board Basin Plan, which protects beneficial uses and water quality.
Terracing will bull-doze the channel of the river and remove 20,000+ CY of riverbank soil (2,000-3,000 dump trucks).
Terracing will also widen the river corridor and compact it into an engineered channel, turning it into a flood control
detention basin. This action will cause serious and irreversible permanent impacts to the river corridor, including



WATER RESOURCES PLANNING & ENVIRONMENTAL COMPLIANCE

permanent loss of over-hanging vegetation that provides shade and food matter for threatened steelhead and Chinook
salmon. Sedimentation from construction and run-off from the terraced banks will fill cold, deep water pools that are
essential for juvenile salmonid survival during warm summer months. Vegetation to be established on the terraces will
be far from the edge of channel and will no longer shade the river, creating a permanent impact to steelhead who over
summer in the creek. Impacts to cold water fisheries are in direct violation of the Region 2- SF Bay Regional Water
Quality Control Board Basin Plan which protects salmon, an ESA listed special status species.

Stormwater detention ponds: These detention ponds should be removed from the River area. Detention ponds are
engineered and constructed as development related infrastructure and as such are inconsistent with the River
Enhancement Plan and should not be located in the active Floodway, Floodplain, Petaluma River Corridor.

Children’s Park: This feature should be removed from the floodplain. Impacts from the children’s park include loss of
riparian habitat, impacts to water quality, interruption wildlife movement due to fencing and potential inputs of garbage
into the river from such close proximity to the channel. Fencing around the Children’s park would and be inconsistent
with the River Corridor Plan. Maintenance of the park (regular garbage pick-up, erosion control, equipment
maintenance, parking lot maintenance) have not been described in the EIR. Fencing around the Children’s park would
interrupt wildlife movement and be inconsistent with the River Corridor Plan.

Dog Park: This feature should be removed from the floodplain. Impacts from the dog park including loss of riparian
habitat, impacts to water quality from dog feces, parking and human garbage associated with this park, would negatively
impact to water quality and riverine habitat. Maintenance of the dog park (regular garbage pick-up, erosion control,
parking lot maintenance) has not been described in the EIR.

Developer Mark Johnson stated in a public meeting that if any of these amenities are not maintained by the City, they
would become public. Per communication with Former Parks Commissioner, Roger Leventhal, the City Parks Department
would never agree to maintain a park located inside an apartment complex. As such, the claim that the dog park and
the children’s park will be public amenities is based on false premise. At the Oak Creek Apartments next door, managed
by the same developer, private property, no trespassing signs have been posted at the entrance, prohibiting the public
from accessing the creek trail, which was also identified as a public amenity when Oak Creek was constructed in 1982
but without City maintenance has become private.

Conclusion: Impacts from amenities such as a dog park, children’s park and public river trail need to be thoroughly
analyzed in the FEIR. Easements and maintenance agreements need to be made a condition of approval, in order to
ensure that these facilities remain open to the public and properly maintained for human and dog safety. The dog park,
children’s park, and detention ponds should be relocated outside of the Floodway, Floodplain, Petaluma River Corridor
or removed from the project. Permanent protection of access to the river trail needs to be guaranteed by means of an
easement with the City that ensures future access to the river and maintenance of the trail.

Impacts to Special Status Species

DEIR acknowledges presence of steelhead trout and Chinook salmon in the project area, yet fails to analyze impacts to
these species, which are listed as threatened under State and Federally Endangered Species Act provisions. The
proposed development will terrace the riverbank transforming it from a natural channel into an engineered flood
control detention basin to provide flood control for the proposed development. Excavators will remove 20,000+ CY of
soil and compact the banks to 95% compaction to withstand high flows. Impacts to salmonids from terracing include
permanent loss of riparian vegetation that creates shade and provides protection and cover from predators. Sediment
will slowly fill the channel due to river widening, which will require regular dredging which will disturb the channel
bottom and remove the cobbles and gravels essential to steelhead for spawning. Sedimentation caused by the widening

5




WATER RESOURCES PLANNING & ENVIRONMENTAL COMPLIANCE

of the channel will also fill in the interstitial spaces in the gravels of the salmon nests (redds), causing entombment
(suffocation) and mortality of the eggs prior to hatching. Deep, cold water pools steelhead juvenile need for rearing and
summer survival will inevitably fill with sediment and water temperature will rise, causing direct impacts to these listed
salmonids. These types of impacts to listed species are in direct violation of the SF Regional Water Quality Control Board
Basin Plan and its protections of cold-water fisheries, including steelhead and salmon. Bull-dozing a natural channel into
a flood detention basin to protect the proposed development, paving over wetlands and clearing riparian vegetation

are all actions that are contrary to the mission of the Department of Fish and Game and NOAA/National Marine
Fisheries, the State and Federal agencies charged with protecting listed salmon species.

Temporary impacts from construction may include erosion from grading and exposed soils, lime run-off from treatment
of slabs for buildings, and spills of toxins from heavy equipment. The EIR fails to analyze impacts from dewatering the
channel and relocating fish and aquatic life prior to construction of terraces. Additionally, the Casa Grande United
Anglers of Casa Grande, a 39 year old salmon restoration program at the local high school, operates a steelhead
hatchery in this reach of the river. The United Anglers hatchery program would be destroyed by the project as the ability
of steelhead to survive in this reach of the river will be highly compromised.

Conclusion: the DEIR/FEIR fails to consider multiple serious and permanent impacts on steelhead and Chinook salmon
from the proposed development. Mitigations to offset these impacts have not been proposed.

Impacts to Opposite Bank

The FEIR fails to analyze the impacts of terracing and increased peak flows from the development directly impacting the
opposite (east) bank of the Petaluma River. Increases in force of run-off from the development could easily cause bank
failures and loss of heritage oak trees. Mitigations to terrace around oak tree roots will compact their root systems and
most likely kill them. High flows around the roots could destabilize them as well causing massive bank failures and
sedimentation downstream. Mitigations proposed to reconstruct natural riparian habitat lost in the terracing is
speculative since riverbank terraces will need to be highly compacted to withstand flood flows. This compaction will not
allow replacement plantings to take root and will increase the potential for opposite ban destabilization.

Conclusion: The FIR fails to address issues of bank stability of the east side of the river.

Impacts to Wetlands

The wetland delineation completed by WRA in 2012 and certified by USACE in 2013 is outdated and cannot be used for
calculation of area of impacts to wetlands or area of mitigation for temporary/permanent loss of wetlands. The DEIR
states that wetland delineations are only valid for 5 years. The review of the 2012 delineation conducted by the USACE
in 2013, was an office exercise and the recent update by the Army Corps of Engineers in 2019 was also an office
exercise. Since 2012, there have not been “boots on the ground” conducting a legitimate wetlands delineation.
Conclusion: The FEIR is wrong to conclude that impacts to wetlands have been mitigated to a level of significance. The
wetland delineation must be updated to properly assess area of impacts to wetlands and all mitigations for wetlands
need to be evaluated based on a new “boots on the ground” updated delineation. The new delineation should be
completed in the winter when the area is covered with seasonal wetlands. Click link or enter into browser for an aerial
video of seasonal wetlands covering Parcel 09:

https://youtu.be/2gAKXW7H7x4

Mitigation for Loss of Wetlands

The FEIR includes an enhancement plan for recreation of permanently impacted wetland areas calculated to meet the
required No Net Loss of wetlands policy in the General Plan and Regional Water Board wetland policy to meet
requirements of the Clean Water Act. The proposed develop plans for wetlands to be established within the newly
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terraced and compacted banks of the river channel. The river terrace is a poor choice for area to create wetlands and
the probability of survival is low. Riverbank soil is composed of alluvial deposits of sandy loam, that do not hold water
like the typical wetland soil that is comprised of clay and loam and is much more water absorbent that riverine soils.
The lack of wetland soil itself will make it almost impossible to establish wetlands in the river terraces. Of equal concern
is the fact the river terraces will need to be highly compacted (~95% compaction) to create a channel capable of
withstanding 100-year flows coming from the upper watershed, combined with the large volume of run-off the project
will generate. The compaction of terraces will negatively impact the establishment of wetlands in these terraced areas.
The location of wetlands below top of bank would subject them to erosion and scour from high flows. Establishing
wetlands on a gradient slope will be less successful since the water will not pool to form wetlands due to gradient of
terraced banks.

Conclusion: Given the issues listed above, the proposed mitigation plan to recreate permanently loss of wetlands within
the terraces of the riverbank, is inadequate and has not been proven to sustain the newly created wetlands to mitigate
for permanent loss of wetlands form the development.

Changing Weather Patterns and Micro-Climate Conditions

Data from storm events published in a recent study (USACE and Scripps Institute of Oceanography 8/2019), show that
no other County across 11 Western States has been hit harder by Atmospheric Rivers than Sonoma County. Damage
from these extremely wet storm events in Sonoma County is estimated at $5 Billion (press Democrat Dec 8, 2019).
Drone video footage of the property shows the lower elevation flood prone area (APN-009) covered with seasonal pools
and wetlands. The break in slope between the lower flood prone area (APN-009) and the upland area (APN-006) is
clearly evident in the video. The extent of the seasonal pools and wetlands on APN-009 in the video, supports the claim
that the wetland delineation is outdated, and new site conditions caused by sudden precipitation events (Atmospheric
Rivers) should be assessed.

Conclusion: The data from the outdated wetland delineation is deemed unusable given the new normal for storm events
in our region. Modeling for river flows and impacts from flooding should take into account the changing weather
patterns in our area. https://youtu.be/2gAkXW7H7x4

Atmospheric Rivers & Flood Damage- Sonoma County #1
C )
)

Study: Atmospheric rivers hit Sonoma County hardest
of all, with $5 billion in damage
No other county across 11 western states has been hit harder by damage in

atmospheric river events than Sonoma County, a newly published study

found.

www.pressdemocrat.com

Army Corps of Engineers and the Scripps Institute of Oceanography Study; Press Democrat Dec 8, 2019
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KALLIE MARIE KULL

36 Jess Ave., Petaluma, CA 94952 | H: 415-250-7584 | kalliekull@gmail.com

SUMMARY

Successful environmental professional bringing 25 years' experience with project development, regulatory
compliance, permit acquisition, project implementation, and mitigation and monitoring strategies. Strong
interpersonal and problem-solving skills; reliable team player with science-based credibility. Proven frack
record of successful project implementation within time and budget constraints.

EXPERTISE
e Regulatory Compliance/Permit Acquisition e Project Coordination/Implementation
¢ Confract/Budget Management e Agency/Stakeholder Agreements
EXPERIENCE
08/2005 to Senior Planner; Marin County Public Works and Flood Control - San Rafael, CA
Current Lead planner and regulatory specialist for busy public works and flood control divisions.

Responsible for project coordination, CEQA and permit acquisition, integration of regulatory
requirements info project design and engineering, obtaining stakeholder and agency
agreements, developing mitigation and monitoring plans and pre and post-project surveys.

09/1998 to Executive Director; Fishery Network of the Central California Coast— Central CA Coast Counties

07/2005 Consultant to six Counties (Mendocino, Sonoma, Marin, San Mateo, Santa Cruz and Monterey),
responsible for developing policies, programs and implementing projects to restore salmonid
habitat impacted by County infrastructure and urban development.

11/1997 to Environmental Consultant; Stillwater Sciences, Inc. — Berkeley, CA

08/1998 Developed strategies and work products to implement sediment TMDLs in compliance with
North Coast Regional Water Quality Control Board Basin Plan standards. Served as technical
advisor on the San Joaquin River stakeholders committee. Business proposal development.

06/1995to  Field Supervisor; Forest, Soil and Water, Inc. — Healdsburg, CA
10/1997 Supervised field team collecting stream data for Habitat Conservation Plans for Collins Pine
Timber Company. Data analysis and report production.

09/1987 to AgroForesiry Extension; US AID and Peace Corps —-Guatemala

12/1991 Supervised a team of nursery workers and community groups to produce and plant trees to off-
set impacts from deforestation. Managed staff building an agroforestry research station in the
Guatemalan Highlands. Extension for landowners for reforestation strategies.

EDUCATION AND TRAINING
1994 University of California, Berkeley — Berkeley, CA
Masters (MLA): Environmental Planning/Forestry/Watershed Ecology

1982 University of California, Santa Barbara - Santa Barbara, CA
Bachelor of Science: Physical Geography; Bachelor of Arts: Environmental Science
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